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DEBT REVIEW STRUCTURE

1.
Introduction
The sub-committee of the Task Team has had time to evaluate the industries response to the NCR’s task team’s proposal and proposes hereunder a structure that could successfully incorporate all the stakeholders in the Statutory Debt Review process (to the extent that voluntary, non-statutory concessions need to be made to enhance the process):

In formulating this proposal, the Task Team was mindful of the following key issues:

a) All industries are being called upon to make voluntary, non statutory concessions which are legally unenforceable, except to the extent that they result in agreements being entered into.

b) To cater for this, a structure needs to be created whereby stakeholders commit to codes of conduct to which they are held accountable.

c) The structure needs to as far as possible foster collaboration between debt counsellors and credit provider to facilitate an efficient debt review process, effectively limiting disputes, without diminishing the legal rights of the parties or compromising the statutory independence, duties and powers of debt counsellors.

d) The challenge is to reach an appropriate balance between consumer protection on the one hand and the ability of credit providers to enforce credit agreements on the other.  The point at which this balance is reached will impact significantly on consumer’s access to credit, the terms of credit and the price of credit, all of which is critical to a developing economy such as South Africa.

2.
DEFINITIONS:

“Stakeholders” are cumulatively defined as the Credit Providers (CP’s), the Debt Counsellors (DC’s) and the Payment Distribution Agency’s (PDA’s).

 “Common Conduct Guidelines” mean guidelines and rules set by the National Debt Review Committee, which are binding on each stakeholder and which must be incorporated into their respective codes.

“National Debt Review Committee” refers to a National Debt Review Committee of stakeholders, comprising representatives of each industry.

3.
STRUCTURE:

It is envisaged that;
3.1
Each stakeholder will, as a matter of urgency, establish codes of conduct relating to debt review.

3.2
The purpose of these codes would be to combat over-indebtedness and to facilitate an effective and efficient debt review process.

3.3
It is made a condition of registration that any member joining a particular stakeholder must subscribe to that stakeholder’s code.

3.4
The stakeholders will further establish rules under their respective codes to give effect to them.

3.5
Each of these codes would have Common Conduct Guidelines, which would include, inter alia:  

3.5.1
Compliance with the NCA and regulations;

3.5.2
Establishment of a National Debt Review Committee mandated to;

a) consider and agree all standards, guidelines and rules to be adopted/implemented under the codes by the stakeholders, after consultation with the NCR in respect of legal compliance with regulatory requirements;

b) monitor and oversee the implementation of such Common Code Guidelines;

c) Continually assess these guidelines and rules and agree necessary changes.

3.5.3
Establishment of representative bodies under each stakeholder to:

a) 
execute reciprocal obligations under their code;

b)
Receive, manage and resolve as far as possible complaints between individual stakeholders under their code;

c)
Monitor and report on compliance to their codes by individuals and stakeholders

d) Adopt the Common Conduct Guidelines.

3.5.4
Establishment of a National Debt Review Ombud Scheme with jurisdiction to adjudicate disputes under the Common Conduct Guidelines, as well as under the respective codes of the stakeholders.

3.5.5
Elements of the debt review process included under the Common Conduct Guidelines would include, inter alia:

a) Debt review process rules;

b) Debt re-arrangement rules.

3.6.
Each of the stakeholder’s codes will have specific conduct guidelines relating to that stakeholders group. An example would be affordability assessment guidelines for debt counselors under their Industry’s code.

3.7
The NCR would have full regulatory oversight over each of the stakeholders to the extent it would regulate;

3.7.1
The compliance of the individual stakeholders with the NCA;

3.7.2
The compliance of the stakeholders and its individual members under their code;

3.7.3
The legal compliance of the Common Conduct Guidelines, prior to these being deployed under the stakeholders’ codes.
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4.
REPRESENTATIVE BODIES

It is envisaged that:

4.1
The CP’s representative body would be the NDMA, whose code will be registered in terms of Section 48 (1) (b) of the National Credit Act.

4.2
The representative body for the DC’s will be DCASA.

4.3
The representative body for the PDA’S will be PDASA.

5.
OPERATION:

It is envisaged that;

5.1
Each representative body will perform a “facilitation” function in the implementation of collaborative obligations for its members under their relevant code, resolving complaints against its members, enforcing its code and rules and monitoring and reporting on the compliance of its members with the provisions of the code. 

5.2
The common dispute resolution mechanism (Ombud) would have jurisdiction under the codes to:

5.2.1
Adjudicate disputes between the representative bodies of the stakeholders in respect of compliance with the Common Conduct Guidelines; and

5.2.2
Adjudicate disputes between individual members of the respective representative bodies (subscribers to the different codes); and

5.2.3
Adjudicate disputes between consumers and the members of each of the representative bodies in respect of the relevant legislation and/or code.

5.3
The decisions of the ombud will be binding on the stakeholders and/or members of the representative bodies of the stakeholders, qualified only to the extent that this will always be appealable to an agreed higher authority.

5.4

A schematic diagram of this suggested structure is included below.

6.
OVERVIEW

6.1
In the final analysis, if this structure is adopted, it is hoped that the Task Team would have achieved the following:

6.1.1
A new debt review process whereby a structure has been established to facilitate and enhance the statutory debt review process, through the voluntary participation of all stakeholders.

6.1.2
Industry codes having been established with guidelines and rules to give effect to this process and to ensure compliance of stakeholders and their members.

6.1.3
A National Debt Review Committee being established which is fully representative of the industry and which will formulate Common Conduct Guidelines as necessary to ensure an effective and efficient debt review process.

6.1.4
A mechanism to facilitate settlements of dispute in a form of an industry ombud.
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