Guidelines for withdrawal from Debt Review.

1. Introduction 

The Credit Industry Forum (CIF), on 20 October 2014, approved the following guidelines for withdrawal from Debt Review. 

2. Background
The National Credit Act No.34 of 2005 (“the NCA”) became fully operational on 1 June 2007. The NCA introduced Debt Review as a debt relief measure for over-indebted Consumers. Over indebted Consumers can apply for Debt Review and this process is conducted by registered Debt Counsellors. 
The withdrawal or termination process was never specified in the NCA and in the case of Rougier v Nedbank the issue of withdrawal or termination from Debt Review by a Debt Counsellor was considered. In terms of this Judgement any act by the Debt Counsellor to terminate Debt Review would be ultra vires the statutory powers of the Debt Counsellor. The Judgement did not deal with the issue of whether a Consumer may terminate or withdraw from Debt Review. 
The Credit Industry has in the past developed a voluntary process (Form 17.4) which facilitated the withdrawal process but the abovementioned Judgement and abuse of the process lead to the cancellation of the Industry Agreement regarding voluntary withdrawals. 
3. The role of the Debt Counsellor
One of the main purposes of the NCA is to provide debt relief to the over-indebted Consumer by affording the Consumer the opportunity to survive the immediate consequences of his or her financial predicament and to attain a manageable financial position. The success of the Act's provisions in this regard depends to a great extent on the effectiveness of the Debt Counselling process and the Debt Counsellor whose principal function is to assist the over-indebted Consumer with the process of Debt Review as prescribed in Section 86 of the Act.[footnoteRef:1]  [1:  Roestoff et al PER 2009 (4)] 

“Debt Counsellors play an integral part in the Debt Review and restructuring process. Only natural persons may be registered as Debt Counsellors (Section 44(1)). Any person who wishes to act as a Debt Counsellor must apply for registration (Section 44(2)). No one may offer or engage in the services of a Debt Counsellor in terms of the NCA, nor hold himself or herself out to the public as being authorised to offer such services unless registered (Section 44(2)). Strict personal requirements have to be met before a person may be registered. An applicant for registration must satisfy the prescribed education, experience and competency requirements or do so within the time determined by the Regulator (Section 44(3)(a) and (b) and Regulation 10). Certain persons are disqualified from registration (Section 46(3)). The disqualifications are aimed at enhancing and preserving the integrity of the office of Debt Counsellor. A duty is further imposed on the Regulator to deregister a person who becomes disqualified after his or her registration (Section 46(5)).”[footnoteRef:2] [2:  Bornman v National Credit Regulator (798/12) [2013] ZASCA 130] 


The role and functions of the Debt Counsellor have also been confirmed in case law:
· “A Consumer cannot bypass the Debt Counsellor to access the Magistrates’ Court.[footnoteRef:3]” [3:  Firstrand Bank Ltd v Mvelase 2011 (1) SA 470 (KZP)] 

· “Not only that, but] the Consumer has no power to advance the Debt Review process or to ensure that it takes place properly. The process is driven entirely by the Debt Counsellor.[footnoteRef:4]” [4:  Coetzee and Another v Nedbank Ltd 2011 (2) SA 372 (KZD)] 

· “The Debt Counsellor is charged to determine whether the Consumer ‘‘appears’’ to be over-indebted, and must issue a proposal recommending any or all of the orders set out in Section 86(7)(c). The Debt Counsellor’s involvement in the Debt Review is no end in itself but part of an on-going process culminating in the order of the Magistrate’s Court under Section 87 (or a voluntary rearrangement under Sections 86(7)(b) and 86(8)(a). Only then can the Debt Review be said to be complete.[footnoteRef:5]” [5:  Collett v Firstrand Bank Ltd 2011 (4) SA 508 (SCA)] 

· “A Debt Counsellor who refers an application to the court under Section 86(8)(b) (and 86(7)(c)) is not a litigant in the ordinary sense. By referring a matter to the Court and by making a recommendation, he or she fulfils a statutory obligation.[footnoteRef:6]” [6:  National Credit Regulator v Nedbank Ltd 2009 (6) SA 295 (GNP)] 


4. When can a Consumer exit the Debt Review process? 
The NCA originally only made provision for Consumers to exit Debt Restructuring after they have paid their debts in full and a Clearance Certificate had been issued in terms of Sections 71 of the NCA. This had the practical effect that in instances where for example a home loan formed part of the Debt Review, the Consumer found himself in a situation where he had to remain in Debt Review for the duration of the loan – which could be for as long as 360 months (30 years). The NCA Amendment Act now addresses this in Section 71(1): 
(1) A Consumer whose debts have been re-arranged in terms of Part D of this Chapter must be issued with a Clearance Certificate by a debt counsellor within seven days after the Consumer has – 
(a) Satisfied all the obligations under every credit agreement that was subject to that debt re-arrangement order or agreement in accordance with that order or arrangement; or
(b) Demonstrated:
(i) financial ability to satisfy the future obligations in terms of the re-arrangement order or agreement under- 
(aa) a mortgage agreement which secures a credit agreement for the   purchase or improvement of immovable property; or  
(bb) any long term agreement as may be prescribed;
(ii) that there are no arrears on the re-arrangement contemplated in subparagraph (i); and 
(iii) that all obligations under every credit agreement included in the re-arrangement order or agreement other than those contemplated in subparagraph (i), have been settled in full.

5. Can a Debt Counsellor terminate a Debt Review?
Based on the Rougier v Nedbank Judgement it is clear that a Debt Counsellor cannot terminate a Debt Review once the Debt Review application has been accepted in terms of Section 86(1). 
CIF Guideline:  
A Debt Counsellor has no statutory power to remove the Debt Review listing from the Credit Bureau. 
6. Can a Consumer withdraw from Debt Review once a Debt Review Court Order has been obtained? 
Once a Debt Review Court Order has been obtained a Consumer cannot terminate or withdraw from Debt Review. Any Consumer who intends to withdraw or terminate the Debt Review has to approach the Magistrate Court with an application to rescind the Debt Review Order or to be declared no longer over-indebted by the Court. The Consumer is responsible for the cost of this application.
When a Debt Counsellor receives the Court Order rescinding the Debt Review Court Order the Debt Counsellor has to remove the Debt Review Listing on the Credit Bureaus by updating NCR Debt Help. 
The Debt Review process can also be terminated when the Consumer paid the debt in full and applies for a Clearance Certificate[footnoteRef:7]. [7:  Section 71. NCA.] 

CIF Guideline:
Once a Debt Review Court Order has been obtained a Consumer cannot terminate or withdraw from Debt Review. The Consumer has to approach the Court for an Order to rescind the Debt Review Order or repay the debt and apply for Clearance Certificate. 
7. Can a Credit Provider terminate a Debt Review 
A Credit Provider may terminate a Credit Agreement in terms of Section 86(10) of the NCA. 
Once a Debt Review Court Order has been obtained the Credit Provider can proceed with legal enforcement in terms of Section 88 only if the Consumers defaults on the agreed repayments. 
CIF Guideline:
No recommendation required. 
The NCA allows Credit Providers to Terminate a Credit Agreement in terms of Section 86(10) and where a Debt Review Court Order has been obtained and the Consumer defaults on the agreed repayments Credit Providers may proceed with legal action in terms of Section 88.  
In both circumstance the Consumer remain under Debt Review until all Debt has been repaid and the Consumer can request a Clearance Certificate or if the Debt Review Court Order has been rescinded. Any Consumer may approach the Magistrate Court with an application to rescind the Debt Review Order or to be declared no longer over-indebted by the Court. The Consumer is responsible for the cost of this application.

8. Can a Consumer withdraw or terminate the Debt Review prior to obtaining the Debt Review Court Order?
There is no explicit provision in the NCA that allows a Consumer to terminate or withdraw from the Debt Review process before a Court Order has been obtained. The following is a summary of the legal opinion on the issue:  
· Once a Debt Review application has been accepted in terms of Section 86(1) the Consumer cannot terminate or withdraw from the Debt Review and must allow the process to run for 60 days. If the Consumer is non-compliant it is likely that the Credit Providers will terminate. 
· Allowing the Consumer to withdraw from the Debt Review Process as and when they desire will result in an abuse of the Debt Review process. 
· The protection of the Debt Review has a life of its own, and the Act provides a numerus clausus of ways in which the Debt Review can be terminated (which does not include termination or withdrawal by the Consumer), the Consumer can at best cease to cooperate with the process. The effect thereof is, however, not that the process is terminated nor that the Consumer is no longer a party thereto; it simply means that the Consumer is non-compliant. Once the 60 days of protection has run out, matters will run their course as provided for in the Act (i.e. the Credit Providers are likely to terminate from the process by use of Section 86(10) notices, depriving the Consumer of the protection afforded by the Debt Review).
Based on the legal opinion the Consumer does not have any common law right to withdraw from the Debt Review process once a Debt Counsellor has made a determination in terms of Section 86(7). 
Based on this interpretation a Consumer cannot withdraw from the Debt Review process once a Debt Counsellor has declared the Consumer over-indebted. This opinion does imply that a Consumer may be able to withdraw from Debt Review prior to the issuing of Form 17.2. 
In support of this legal view expressed above the following: 
The NCA must be interpreted “in a manner that gives effect to the purposes set out in Section 3.”[footnoteRef:8] Section 3(g) makes express reference to “addressing and preventing over-indebtedness of Consumers, and providing mechanisms for resolving over-indebtedness based on the principle of satisfaction by the Consumer of all responsible financial obligations”. Cognisance should also be taken of the wording of Section 85: [8:  Section 2(1) NCA.  ] 

“Despite any provision of law or agreement to the contrary, in any Court proceedings in which a credit agreement is being considered, if it is alleged that the Consumer under a credit agreement is over-indebted, the Court may— 
a) refer the matter directly to a Debt Counsellor with a request that the Debt Counsellor evaluate the Consumer’s circumstances and make a recommendation to the Court in terms of section 86(7); or 
b)  declare that the Consumer is over-indebted, as determined in accordance with this Part, and make any order contemplated in Section 87 to relieve the Consumer’s over-indebtedness.”  
According to Botha[footnoteRef:9]: “if legislation demands or allows a certain result or action that which is reasonably necessary to bring about that express result or action may be implied: in other words, cases where additional powers or authority are implied as a result of an express power or authority.” Whereas this may seem to inhibit such termination or withdrawal, one also tends to wonder what this “common law” right to terminate or withdraw may be, i.e. since Debt Review is a statutory process, how can a common law right in terms of such a statutory process exist?  [9:  Botha (2005) 106.  ] 

Despite this and based on the on the legal opinion the Consumer does not have any common law right to withdraw from the Debt Review process once a Debt Counsellor has made a determination in terms of Section 86(7). 
CIF Guideline:
Consumers will be allowed to withdraw or terminate a Debt Review prior to the issuing of Form 17.2 (Prior to the Debt Counsellors declaring the Consumer over-indebted) subject to the Consumer paying all fees due to the Debt Counsellor for services rendered up to that point. 
The Debt Counsellor who receives the request for withdrawal or termination prior to Form 17.2 and where the Consumers is up to date with Debt Counselling Fees due will terminate the Debt Review listing on the Credit Bureaus by selecting the Consumer Withdrawal option of NCR Debt Help. 
Debt Counsellors also have to notify all Credit Providers. 

9. Can Debt Counsellors withdraw their services from the Consumer under Debt Review, where the Consumer is not co-operating once a determination is made in terms of Section 86(7)? This withdrawal is done on a basis that the entire Debt Review process is not terminated. 
In terms of the legal opinion obtained by the NCR the Debt Counsellor provides a statutory function and does not have the discretion to withdraw its services even if Consumer does not cooperate. In terms of this opinion the Debt Counsellors should lay a complaint in terms of Section 136 with the NCR that the Consumer is not participating in good faith. 
This legal opinion does not provide a practical industry solution to a situation where the Consumer fails to pay the prescribed Debt Counselling and Legal Fees. 
As set out above it is clear that the Debt Counsellors can never terminate the Debt Review. Should a Consumer fail to cooperate, by not paying the prescribed Debt Counselling and Legal Fees or submitting the required documentation, the Consumer’s non-cooperation leaves the Debt Counsellor without a mandate and this should enable the Debt Counsellor to withdraw its services. 
CIF Guideline:
Where a Consumer is not co-operating with the process or fails to pay the prescribed fees the Debt Counsellor can withdraw its services. 
The Debt Counsellor will notify the Consumer of the intended withdrawal of Service, the consequences and options and allow the Consumer 10 business days to remedy the situation.  
The following information to be included in the notice to the Consumer:  
i. Notice of pending service suspension and the reasons;
ii. Option to remedy the situation within 10 working days;
iii. That the Consumer will remain under Debt Review and will not have access to new credit.
iv. The Debt Counsellor will not be able to issue a Clearance Certificate when debt has been repaid.   







10. Can a Consumer that is under Debt Review be transferred to another Debt Counsellor?
The consensus legal view is that a Consumer who is under Debt Review can be transferred to another Debt Counsellor.
CIF Guideline: 
Consumers under Debt Review may be transferred to another Debt Counsellor subject to the payment of all Debt Counselling fees due when transfer was requested. The effect of the transfer is a continuation of the Debt Review process. The process and fee structure carries on from point of transfer.  Consumers are not required to pay professional fee for second time.

11. Can a Consumer remain under Debt Review without a Debt Counsellor? 

Two scenarios are possible. The Debt Counsellor no longer providing a Debt Counselling service or the Consumer decides to be under Debt Review without a Debt Counsellor. In the last scenario the Consumer would typically continue with payments to Credit Providers. 
CIF Guideline: 
A Consumer cannot be under Debt Review without a Debt Counsellor. 
The Consumers should be made aware of the consequences and options by the Debt Counsellor in writing: 
The following information to be included in the notice to the Consumer:  
i. A Consumer cannot be under Debt Review without a Debt Counsellor.
ii. Consumer has option to source a new Debt Counsellor within 30 days and request a transfer.
iii. Due to the fact that the Debt Counsellor will not be able to issue a Clearance Certificate in terms of Section 71 when the Debt has been repaid the Consumer will remain under Debt Review and the Consumer will not be able to source new Debt. 
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